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.f:' Belbre the Arbitral I'rillunal, Indore

Arlr.Case No.0026 of Z0Ag

I{aga Shares Traclinlg private [_intited,
Ragra Cornltlex, Nag.ar Nigam Roacl,
Malhatal, Jabalpr-rr.

\i s.

Fars i ght S ecr-r rit ies [,irn ited,
I7-Ai55, 'frir eni Plaza,
W.E.A. Gurudu,ara .Roacl,
I(arolbagl'l, Ner,,,, Delihi- 1 l0 005

Applicant

\\'e

Exchange lbr

Un tlisputetl facts

.Responclent

Arva rd

l'Passcd on_16.9.20 1 3)

har e been app,3i111sd as arbitrators b-v the National Stock

ad jLrclication of disputes betrveen the parlies.

I./l llrcrc \\irs en .\qrccrrent c'atccl E.l._l0i)7 (Er..\.) betrieerr

applicarlt llaga Sihares Tracling Private I-inritecl ancl responclept Far-sight

SecLrrities Linlited. ,Accorc'ling to this agreenrerlt the applicant becarre

the Trading N{ernber ancl tlte responclent became th,: clearing rrenrber.

The applicattt Cott.tpa.ny lriacl tracling on the basis of this asreelrent Lrpro

the encj of Decenrber, 2007. The appticant colnpan.v had tii,,o rsister

Cortrprarlies ltasa Securrities ct ]trinance Private I-iniiteci and Rasa

Firlvest Lilrlitccl (hereinalter to be ref-erred to as "l--invest,,. Shri Ra.r

a-50":-2



|,1

I

Asrani \\'as the Director of these three companies;. IJe was hav,ing the
accounts o1'these tltree Conpanies witli tlie respondent. The tr,vo other
conrpanies \\/el'e "constituent"- sub-brclr<er of the responcient. Srrri
Rarn Asrari e;<ec'tecl trre clocu'ents Annexure It-l to R-7. I{e also
execr-tted letter o1'authority clated 2.4.2007 autl"rorising tlie respondent
as under:

"i/we authorise ),ou to set-off or-rtstar"rdi'E; ir-r any of rny/our
accounts against credits available arising in any other accoLprts

tnaitrtained $'ith yc,tt irrespective of the fhct that such credits; in the
accc'Lrnts r11a1' pertain to transactior-rs in an,v segrxellt of the
Exchan,Qe atrd/or allainst value o1'each margin or collaterai shares

provided to vorLl by rne/lrs."

The applica.nt co'rpa.ry transf-errecr an arnount 
'f- Rs.

15,00,000i- on 23.11.2c)07 a'd Rs.20,00,000/- o^ 29.11.2007 ro tl.re

resllonclettt attcl these \\'ere creclited to the accorrnt of Fir-rvest. ,At the
close of the "Tr.aclinq Me ntber-clearing Member,, relationship tl_rere ri,as

a clebit balarce of Rs. 5,gr,536/- in t.e accou.t of the apF,licant
Cornpar"ry *'hich was t.ansf-erred to Firvest. r-lie applica't ga'e
1,25.000 shares o1'[]inani Cerlenr on 3.12.2007 and 50000 shares on
18.12.2007 as ntarsin/securjties. Thi: respor-iclr:nt retLlnted 1.50.000
shares to t-he al:,plicant ancl l'etained 2:i000 shares as a ntaroin in the
account of Irin'u,est.

Applicant's case

(3)

(4) hi the statement of clairn it is statecl tl-rat the r.espondent

liable ro pa1'; the ar:nourrt oi' Rs. 5,il,14,549r- arLd it has paici
4,65,00,000i- as per sitatel'renri of Accour-it dated 27.12.2007 (Ex.c)
tlrrrs an 

ir'ror-rnt,of FLs.44, 16,956r- is dr_re fio'r the respondent.
, ( l'*-'"\
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applicant has fulther claimed alr al.nollnt of Rs.2,/,25,000/- as value ol

25000 shales at the rate o1' [ts.1091- per share. According to the

re-ioir-rderr the "aLrthority letters" were given only for "accountir-rg

pLrrpose", and are prior to the agreelnent datecl 8.1.2007 (Ex.A,). The

otl-rer accor-rr.rt:; \\'el'e closed on 3 L3,2007 . It is stated in the rejoinder

that 1 ,75,000 shares \vere given by the appl icant company and,

thelefbre, all these shares \vere to be returned to the applicant. 25000

shares coulcl uot be retairred in the account of F-invest, similarly the

antount ,cf Rs.35,00,000/- paid by the applicant could not be credited

in the accoLult of Finrrest. The debits shor,vn in the account of Finvest

are fictitiot-ts rancl the responde'nt did not senci anv contract note/bill

afler 31.3.2007 as that account was not in operation after 31.3.2007.

The respondent had never inlornred abclr-rt ar-ry penaity irnposed by the

Natiorral Stocl< F.xcharr-qe. The debit balance of'Rs.5,81,5361--in the

accollllt of the applicant could not be transferred to the accour-rt of

Irir-rvest.

Restrorrrlent's cilse

(s) The re:spondent has denied that the alltollnt of I{s.

44.16,956/'- \\'as pavable to tlie applicant. It is:;rar:ecl bv the res;ronclent

that the applicant continued to have tradir-rs and dealings ir-i the accor-rr"rt

of Irirrvest a1'ter i 1.3.2007. 'fhe authoritl, letters remained ol:)erative

even alier the Aqreeurent dated 8.1.:1007 (Ex.,{). The last authoritv

letter r,r'as give,n by Shri Ranr Asrani on 2.4.2007 (Annexr-rre R-7) that

is alierthe er'ecut.ion of this Agreement on behalf of all the three

Conrpanies. l-he applicant had ex.ecuted stock brol<er and client

aqrcc-rrlcrrt clat*cl 19.2.2007. 15000 shares \\'ere tleated as securritl, fbr

the' tran:;actions in the accor-rr-rt of Fir-rvest. The arroultt of
g the san.)e in tl-ris accoLlnt as theRs.35.00p00i- w,asr paid tbr creditir-rg the r

/ | [1""'/1 -:'' -- 'vv?' -,/ .*-ILLL'\---



tracling irl the accot-tt-tt o1'tlte applicant as Tracling nrernber \vas deci<jed

to be closecl blr the end of November or next month. The contract notes

and bills etc relatirLg to the Finvest were regularly sent to the applicant.

The intirnatiorr rvith regard to the penarty i'rp.secl bir the rriationar

Stock Exchange 1[i tinres rvas seut to the applicanr. The total aproupt

of the penalty is I{s;. 1,96,1341-. The debit bala'ce of Rs.5,gi.536/- rvas

trattsibrred fl'om the accot-rnt of the applicant to tlre accour-rt of Filvest
as per instrttctiotrs of Shri Rarr"r Asrani and in purslrance of tl-re ar-rthority

letter' lrlo att-lottt-tt is pay'able to the applicant. The staterlent of
accolrnt of Finvest as or-r i.2.200g is Annexure I{-12 ancJ that of the

applicant is A.nnexure R-r4. All the accounts r-nair-rtained by the

t'espondettt rvet'e available on online svstern ancl it could be vierved a'd
do['tlloaclecl. 1-he applir:ant hacl sr-rbrnittecl its balance-sheet ar-rd that of
Irirll"est as on :i1.3.200ti rvith the Registrar of Companies. It is i1 the

balarice-slreet of Finvest 1,44,4g7 shares of Binani cen-ienr. \\,ere

|eflected. These balance-sheets are Annexures Cl aird D. At the tinie of
hearing of the final iargult-Ients the responclent has subpritted a stat.e'rent

shorving;sale cf 25000 Binani Shares clLrring rl.re periocl 3.3.200g to
7.11.1008 1br a rotal arr.roLrr.rr of Rs. 13.02.113/_.

(6) Earlier by the l\',r,ard ciated 2g.g.2009 the clairn of the

applicant u.as clismissecl as barred b), lintitation 1te:riocl of six tr_ronths.

The applii:ant cirallengecl this Au,ard belbre Bontbar,Hi_sh Co'r1, The
Ar'r'ard vvas set asidi: b1,the High court bv or.cler crated r0.2.2012 and

the c?Se \rv'rS remanded 1br fi'esh clecision on the cluestion of limitatiop.
The'e are rwo circ'lars crare<i r1.g.20r0 ancl 9.2.20r r iss,ed by rsEBI.
According to these circulars the linritation periocl irs to be reckon.ecl as

per Limitation Act. 1963. This is ir-r corrtor.mit1, rvith section 43 of tire
Arbit|ation and Clonciliation Act, 1996 rvhich provides tl-rat rle

$U=: \ ' i-v\-.---
\ r r -)-"\-\rLu /-vov -,/



Lirnitatior-r Act, 1963 sirall apply ro arbitratior-rs as it applies to

proceeclings in Cor-rrt. As per Section 2 (4) of this Act:

"This part except Sr-rb-section I of Section 40, Section 4l and, 43

shall apply to every arbitration under any otl"rer enactllent for tlte

tirne being in force, as if the arbitration were pursuanl. to an

arbitLation agreelttent and as if that other cnactn'lept w.ere an

arbitration agreelrent, except in so far as the provisions of'this

part are it"tcot-tsistent u'ith tl-rat other enactrnent or u,ith anv rules

r-nade there undr3r."

Apart fi'ont thii; plovision there is in firct tl-re Agreerrent datecl 8.1.2007

(Ex.A) betu'eett the parties rvhich contains the arbir.ration Clause also.

(.7) After the passir-rg of the Arbitration and Conciliation Acr,

1996 there ltars been an atrendrnent in the Contract Act by u'hich

Section 28(b) has br=en inserte'd 1r'om 8.1.1997 rvhir:h is a ur-rder:-

"Everv a€rreen-rent (b) ri'hich extinguishes the right of an1, paft)'

therr:to fl'om any liab ilit1,. rlnder or in respect of an1'conu-acr on

the expirl' of a specified period so as to restrict an\/ pa.rt,/ tronr

enfbrcing his rightr:;. is void to that extent."

Alter the introcltrction o1'Section 28 (b) in the Contract Act the "tinre-

bar clauses" ot' ''lr.tlatttic Shipping Clauses" as these \\,ere lknou,n

pror icliltu sltortcr period of liniitation have becorne ioicl. That is tlie

vieu' tal<en in f'arrdit Constrnction Comparrv V1_D_Di\ la3 (2007)

DLT 27Ct bi Delhi I-lii-qh Cor-rrt. l'he case of National Insurance

Corrrpany vs. lSuiir Ganesh AIR 1997 S.C. 2049 arrd the orher cases

cited by the leal-rtecl coutnsel for the resp<tnder-it do not have releva.nce asf^,Lry*'a:=- '\\ry;-'' '' \\r-



the lrrovisior i' a'encled Section 2g(b) of the contact Act was not the
s'b.iect l.natter of consicleratior-r in those cases.

(8) Th': above legal positio'appears to be the reason why the
SEBI throLrgh the trvo circulars rlentionecl above have clone away rvith
the sltorter peliocl ,cf lirnitation given ir-r the bye-larvs. In the present
case the caLlse of action, accorcling to the respondent also, arose ol1

27.12.20(17 and the applicant having presented the clairn on jJ=1.2009
it is r'r'ithin the Iinritation period of three years. The applicant kept the
lis alive bi' filing an appeal belbre the I-ligh Court and rnean,u'hile rhere
rvas clariflcatiotr of'the peliocl of limitation as thr.ee years by the trvo
circLrlars. r\s tlre clairtr of the applicant n,ould be cleemed to be pr:rcling
on 11.8.2010 arrd 9.2.2r:.)1 I r,vhen these circulars \\,ere issued, after the
t'euland b'y the JFIigh Cor-rrt the applicant was not required to bring fl.esh

clainl u'ithitl three years. In sho11, the claim is r.vithin limitation.

(9) On ttle'rits tltere are trvo poir-rts fbL deter.niinatigr-r (a)
rvhethel the applicant is entitled to recover the arrount of
Rs'44,16.9561- anct (b) rvhetlier the applicant is entjtle<1 ro tl-re retunr o1.

25000 Binani slLares or lt.s. 27,25,000/- in lieu of these shares.

(10) Point_.1a)

TIre applicalrt Itas placecl on recorcl the stater:nent of
Account nrarkecl as llx.cl in ',.rrhich on =t1.i2aas a <iebit balance of Rs,

14,16,956i- has been shou,n. That is the accour-rt in the bookrs of the
applicant. The resp,oncrr:r-rt has procrurcecJ a copy of accounts .f the
applicant Col-''parlv in its books anci thart is EX.R 14. That shou.s; zero
ballrrlce. J-he statelr(3ltt Of accor-rnt of FinVest is Anr-rexure R-1ll \r,l-rich

shou's a balance 2.59,4181- as on 1 .2.200g after takine into

[(','-'^' ^\\,r2--' .- q-1 f__r(___



collsideration tlte clebit. balance of Rs. 5,81,536/- transl'erred frorrr the

account ,c1'the aplrliicant. l-he anror-rnt of Rs.35,00.000i- receivecl fi.om

the applicant Corrtpany is also for,rnd credited in the accour-rt of Finvest

on 23.11 .200'7 and 29.r.2007 . The creclit of the amourr of
Rs.35,00,000/- in tire accourtt of Finvest insteacl of in the accolrnt of'

applicant Company Raga sltat'es Trading Private Limitecl is not goilg to
trake uruch dilfelerrce as both these accounts \\,,ere of Shri Rarn Asrani

and he had giv'en authoritl'letters to ad-iust tl-re balance of one arccount

in the otlrer. I'he major: debit e'rry is o1'1.2.200g of Rs.32.7g.2501- in

the accottnt of'Fir-i'vest. A copy of this account Annexure It-[2 rvas

sr-rpplied to the app.[icarrt along u,ith a copy of the statemeltt of clef-elce

of tl-re respondetrt long back but the applicant has not challenged this

entrl"of 1.2.20t18 in the acc<tunt of Finvest. It is sr-rbrnitted on behalf oi

tire resllotlcletrt thiit Finvest suffered this loss ernci t-hat is the reas;o' the

applicant urants to 13et rid of this liabilit,v. Thus iI tl-re accounrs of the

applicant colllpalt'v and'that of tlie Finvest are consiclerecl together tfrere

is substance ir-r the plea of the respondent that no monev is pa1,able to

the applicant and t.hrat is accepted by r-rs.

(ll) Point (b)

Irl the pleaclirtgs of the respondcnt it u'as not disclosed that

25000 shalcs of Binani cenrent have been sold dLrring the period

3.3.2008 to 7.11.1008 for a toral arnount of Rs, 13.02,113i-. It is at rhe

1ag end of the final hearing the respondent sr-rbnritted a stateulenr

shou'ing tlle sale of these sirares and intirnation of the salre tc, Finvest

thror-rgl-r E-nrail .,\ccording to the statement of def-ence 25000 shar-es

\\'ere held by tfre t'erspondent as securitl, ir-r the account of Fir-rvest. In
tlte statetlellt o1'defence it r,vas not pleaclecl r.r,hat u,as the reasop tbr.

rrV= I , -/-' :-r-rLLL't----'!Ir'-; )--'



sale of tllese sltares rvltetr the accouuts of the applicant a'd Fi'vest
stood acljustecl and r-r'thing was payable to the responde't by trre
applicant or' Firvest. 'fhe respo'dent submitted reply to the rejoinder
of the applicarrt in 2013 and in this repty also it is r-rot stared as to rvhy
tltere ri'as saie of 2.500cr sherres by the respondent. These could be held
as security but could not be solcl as according to the responcient ialso, as

stated irl the statelllent of clefer-rce, no money rvas to be recovered fl.or-'
the applicant. The respondert spr-ang a surpr.ise to us at the fag end of
the hearing of the case that these srrares vvere sord ir-r the y,ear 200g. It
\vas recessar' fb. the respondent to plead what was the reason Ibr sale

of these shares; u'liicir it r.r,as holiling as a security only. The sale o1.

these shares b), the resp,oncient u,,as rrot jr-rstified as nothing u,ras due to
tile respondetlt fiorn Fittvest or the aprplicant. Therefore, the clair-r of
the applir:ant fbr I'eco\/,3r), of Rs. 27.,25,000/_ is fully .jusrified. The

t'esllotidetlt is boLrnd to pav to applicant tl-re price of these shares as

there was no reascrn or jr.rstification for sale ol.these shares.

(12) In the lesult it i:; clir-ected thar

antoLrnt oI Rs.27,25,000,/- to the applicant

shales. .[he respondent ntav acliust the

applicant on sale of these shares. 'fhe

reco\/er)/ o1' Rs..14. I 6,9 5 6 I - i s d i snt i sseci

tlte t'espropdept ri,il1 pay the

as the value of 25000 lBinani

arrour-rt. if anr,. paid to the

clairn of the applicant for

I\x*;/
(1.S. Srivastava)

ArbitratorPrincipal r\rbitrator Arbitrator


